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STATE OF MAINE
KENNEBEC, ss.

SUPERIOR COURT
CIVIL ACTION
Docket No. CV-05- ( S ' L

STATE OF MAINE,

)
Plaintiff,

)

)
)
)

v.

STIPULATED FINAL
JUDGMENT AND ORDER

VISIONTEL COMMUNICATIONS, LLC,
)
also d/b/a Vision Laboratories, LLC,et al. )

)
Defendants.

)

Plaintiff State of Maine having filed a Complaint against Defendants
VisionTel Communications, LLC; Symphonix, LLC; Michael McNaboe; David
Amato; Robert Dali; MJ Management; MAD Marketing, Inc.; and LLAD
Management, Inc. (“Defendants”); and Defendants having consented to the
entry of this Stipulated Final Judgment and Order (“Order”), without trial or
adjudication of any issue of fact or law, and without this Order constituting
any evidence against or admission by Defendants; it is hereby ORDERED,
ADJUDGED, and DECREED as follows:

JURISDICTION
The Court has jurisdiction over the State and Defendants and over the
subject matter of this action. The Complaint states a claim for relief under the
Maine Unfair Trade Practices Act, specifically 5 M.R.S.A. § 207.

DEFINITIONS
1.

A statement is “clear and conspicuous” if it is disclosed in such

size, color, contrast, location, duration, and/or audibility that it is readily
noticeable, readable, and understandable. A statement may not contradict or
be inconsistent with any other information with which it is presented. If a
statement modifies or is necessary to prevent other information from being
misleading or deceptive, then the statement must be presented in proximity to
that information, in a manner that is readily noticeable, readable, and
understandable, and not obscured in any manner. In addition:
(A)

A radio disclosure must be delivered in a volume, cadence and
location sufficient for a consumer to hear and comprehend it;

(B)

A television disclosure must (i) appear in video in a type size, shade
and location, and remain on the screen for a sufficient duration,
for a consumer to read and comprehend it, and/or (ii) be delivered
in audio in a volume, cadence and location sufficient for a
consumer to hear and comprehend it;

( C)

A print or Internet disclosure must appear in a type size, contrast
and location sufficient for a consumer to read and comprehend it.

2.

“Free Trial Offer” means offering a consumer a sample,

introductoiy package, or limited supply of a product or service without charge
for the sample, introductoiy package, or limited supply of the product or
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service. An example of a “Free Trial Offer” might be offering a consumer a 30
day supply of a product at no charge except for shipping costs, but the
consumer would continue to receive and be billed for further 30 day supplies
unless or until the consumer affirmatively cancels the order.
3.

“Risk Free Trial” means offering a consumer the opportunity to

return a product or cancel a service within an express, clearly defined period of
time after the consumer has purchased the product or service. An example of
a “Risk Free Trial” might be offering a consumer a 30 day supply of a product,
billing the consumer’s credit card, shipping the product to the consumer and
the consumer has the ability to return the product within 30 days of receipt if
the consumer is not satisfied with the product or service.

INJUNCTIVE RELIEF
Pursuant to 5 M.R.S.A. § 209, Defendants, their successors and assigns,
officers, agents, servants, employees, and attorneys, and those persons in
active concert or participation with them who receive actual notice of this
Order, are hereby permanently enjoined from:
(A)

Advertising, packaging, labeling, promoting, offering for sale,

selling or distributing food, drugs, devices, cosmetics or other products,
services or programs through the use of a “Free Trial Offer” unless:
(i)

The consumer is given a free sample of the product or

service;
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(ii)

The consumer is not required to purchase additional

products or services or to accept an auto ship plan in order to
receive the free trial unless such conditions are clearly and
conspicuously disclosed in the advertisement;
(iii)

The consumer is given the option of paying for the shipping

of the free trial by check or money order, and is not required to
give credit card, debit card or other personal financial information
as a condition to receiving the free trial;
(iv)

No charges are imposed on consumers during the free trial

period other than for shipping and handling provided that the fact
of the shipping and handling charges is clearly and conspicuously
disclosed;
(v)

No charges are imposed on consumers after the free trial

period without the consumers’ express consent to the amount and
the date of the charge to their credit or debit card accounts; and
(vi)
(B)

Defendants comply with 10 M.R.S.A. § 1210.

Advertising, packaging, labeling, promoting, offering for sale,

selling or distributing food, drugs, devices, cosmetics or other products,
services or programs through the use of a “Risk-Free Trial” unless:
(i)

The terms and conditions of the Risk Free Trial, including

but not limited to the refund policy, are clearly and conspicuously
posted in all written advertising materials and clearly explained to
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consumers responding to media advertising of any product or
service offered;
(ii)

The consumer is not required to purchase additional

products or services or to accept an auto ship plan as a condition
for receiving the Risk Free Trial;
(iii)

No additional charges are imposed on consumers during the

Risk Free Trial period; and
(iv)

Defendants comply with 10 M.R.S.A. § 1210.

(C) Charging any consumer’s credit card account for purposes that were
not knowingly or affirmatively authorized by the consumer;
(D) Nothing in this Order shall otherwise prohibit offering the consumer
additional products or services in the same sales encounter, including an auto
ship plan.
(E) Representing directly or by implication that consumers can receive a
refund, through the use of such terms as “money-back guarantee” or similar
terms, unless Defendants have in place adequate and effective procedures for
consumers to obtain a refund within thirty (30) days;
(F) Violating 10 M.R.S.A. § 1210; and
(G) Otherwise violating the Maine Unfair Trade Practices Act in
connection with the offer, sale, advertising, promotion, or distribution of any
food, drugs, dietary supplements, devices, cosmetics, or any other products,
services, or programs.

5

MONETARY RELIEF
Pursuant to 5 M.R.S.A. § 209, Defendants shall pay to the State civil
penalties in the amount of $20,000 and reimbursement of costs, including
attorney’s fees, in the amount of $5,000, for a total payment of $25,000.
Defendants shall deliver this payment to the Attorney General in the form of a
cashier’s check made payable to the State of Maine upon their execution of this
Order.
Defendants shall pay restitution directly to consumers who ordered or
purchased Epiclear or Procylon during the period January 1, 2001, through
the effective date of this Order, and who filed a complaint with the Attorney
General or who requested, or will request, a refund in connection with that
order or purchase. The total amount o f the restitution shall be equal to the
total amount o f the refunds requested. On January 31, 2006, Defendants shall
submit accountings to the Attorney General that includes for each consumer
paid a refund, the customer’s name and address, the date the refund was paid
and the amount of the refund paid.

RETENTION OF JURISDICTION
The Court shall retain jurisdiction for the purpose of enabling any party
to this Order to apply to the Court at any time for such further orders or
directions as may be necessary or appropriate for the construction,
modification, or enforcement of this Order. Each and every violation of this
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Order shall be treated as a separate contempt hereof subject to the civil
penalties set forth in 5 M.R.S.A. § 209.

EFFECTIVE DATE
This Order shall be effective immediately upon its entry.
G. STEVEN ROWE

DATED:

I-

IX - Ae
Assistant Attorney General
6 State House Station
Augusta, Maine 04333-0006
(207) 626-8591
Attorneys for Plaintiff State of Maine

DATED:

/- y- o t>
MICHAEL McNABOE, individually and as
President of VisionTel Communications,
LLC; Symphonix, LLC; and MJ
Management

DATED:

DATED:
ROBERT DALL, individually and as
President of LLAD Management, Inc.
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DATED:
R O tT . PIERCE (Bar No. 7541)
Preti, Flaherty, Beliveau, Pachios & Haley
One City Center
P.O. Box 9546
Portland, Maine 04112-9546
(207) 791-3000
Attorney for Defendants

ORDER
It is hereby ORDERED, ADJUDGED, and DECREED as set forth
above.

DATED:
Justice, Superior Court
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STATE OF MAINE
KENNEBEC, ss.

SUPERIOR COURT
CIVIL ACTION
Docket No. CV-05-

STATE OF MAINE,
Plaintiff,
V .

VISIONTEL COMMUNICATIONS, LLC,
also d/b/a Vision Laboratories, LLC,
SYMPHONIX, LLC,
MICHAEL McNABOE,
DAVID AMATO,
ROBERT DALL,
MJ MANAGEMENT,
MAD MARKETING, INC., and
LLAD MANAGEMENT, INC.,
Defendants.

)
)
f1
)
)
}
)
)
1
)
)
)
)
)
)
)
)

COMPLAINT
(Injunctive Relief Requested)

/

INTRODUCTIQN
1. The Attorney General brings this action in the name of the State of
Maine pursuant to the Maine Unfair Trade Practices Act, 5 M.R.S.A. §§ 205-A
to 214.
PARTIES
2. Plaintiff State of Maine (the “State”) is a sovereign state.
3. Defendant VisionTel Communications, LLC (“VisionTel”), which also
does business as Vision Laboratories, LLC, is a Maine limited liability company

having a principal office or place of business at 51 Dow Highway, Suite 11,
Eliot, Maine.
4. Defendant Symphonix, LLC (“Symphonix”), is a Delaware limited
liability company having a principal office or place of business that is the same
as that of VisionTel. Symphonix owns 29.5 percent of VisionTel. At all times
relevant to this Complaint, acting alone or in concert with others, it has
formulated, directed, controlled, or participated in the acts or practices of
VisionTel, including the acts or practices set forth herein.
5. Defendant Michael McNaboe (“McNaboe”) is the president of VisionTel
and Symphonix and the sole owner of MJ Management. At all times relevant to
this Complaint, acting alone or in concert with others, he has formulated,
directed, controlled, had the authority to control, or participated in the acts or
practices of VisionTel, including the acts or practices set forth, herein. His
principal office or place of business is the same as that of VisionTel.
6. Defendant David Amato (“Amato”) is a vice-president of VisionTel and
Symphonix and the sole owner of MAD Marketing, Inc. At all times relevant to
this Complaint, acting alone or in concert with others, he has formulated,
directed, controlled, had the authority to control, or participated in the acts or
practices of VisionTel, including the acts or practices set forth herein. His
principal office or place of business is the same as that of VisionTel.
7. Defendant Robert Dali (“Dali”) is a vice-president of VisionTel and
Symphonix and the sole owner of LLAD Management, Inc. At all times relevant
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to this Complaint, acting alone or in concert with others, he has formulated,
directed, controlled, had the authority to control, or participated in the acts or
practices of VisionTel, including the acts or practices set forth herein. His
principal office or place of business is the same as that of VisionTel.
8.

Defendant M-J Management (“MJ”) is a Maine corporation having a

principal office or place of business at 4 Casco Terrace, Falmouth, Maine. MJ
owns 23.5 percent of VisionTel. At all times relevant to this Complaint, acting
alone or in concert with others, it has formulated, directed, controlled, or
participated in the acts or practices of VisionTel, including the acts or practices
set forth herein.
9. Defendant MAD Marketing, Inc. (“MAD”), is a Maine corporation
having a principal office or place of business at 14 Fairway Drive, Scarborough,
Maine. MAD owns 23.5 percent of VisionTel. At all times relevant to this
Complaint, acting alone or in concert with others, it has formulated, directed,
controlled, or participated in the acts or practices of VisionTel, including the
acts or practices set forth herein.
10. Defendant LLAD Management, Inc. (“LLAD”), is a Maine corporation
having a principal office or place of business at 532 Mitchell Road, Cape
Elizabeth, Maine. LLAD owns 23.5 percent of VisionTel. At all times relevant
to this Complaint, acting alone or in concert with others, it has formulated,
directed, controlled, or participated in the acts or practices of VisionTel,
including the acts or practices set forth herein.
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JURISDICTION AND VENUE
11. This Court has jurisdiction over this action pursuant to 4 M.R.S.A.
§ 105 and 5 M.R.S.A. § 209.
12. Venue is properly laid in this county pursuant to 5 M.R.S.A. § 209.
STATUTORY BACKGROUND
13. Pursuant to 10 M.R.S.A. § 1210:
In a sale agreed to by telephone, a merchant
may not charge a consumer for a good or service after
a trial period unless, prior to the charge, the consumer
expressly agreed to be charged for the good or service
if the consumer does not cancel the sale. At least 15
days prior to any charge, the merchant shall send a
consumer a clearly written description of the
agreement, the good or service being purchased, the
amount being charged and the calendar date the
consumer will be charged for the good or service if the
consumer does not cancel the sale. This notice must
also provide the specific steps by which the consumer
can cancel the agreement by both mail and telephone.
The merchant has the burden of proving that the
consumer expressly agreed to this arrangement and
that the required written notices were provided within
the time limits set forth in this section.
14. Pursuant to 10 M.R.S.A. § 1210-A, “[a] merchant who violates
[section 1210] commits an unfair and deceptive act and a violation of Title 5,
section 207.”
15. Pursuant to 5 M.R.S.A. § 207, “unfair or deceptive acts or practices
in the conduct of any trade or commerce are . . . unlawful.”
15. Pursuant to 5 M.R.S.A. § 209:
Whenever the Attorney General has reason to believe
that any person is using or is about to use any method, act
4

or practice declared by section 207 to be unlawful, and that
proceedings would be in the public interest, he may bring an
action in the name of the State against such person to
restrain by temporary or permanent injunction the use of
such method, act or practice and the court may make such
orders or judgments as may be necessary to restore to any
person who has suffered any ascertainable loss by reason of
the use or employment of such unlawful method, act or
practice, any moneys or property, real or personal, which
may have been acquired by means of such method, act or
practice. . . .
17.

Pursuant to 5 M.R.S.A. § 209, each violation of 5 M.R.S.A. § 207

that results from intentional and unfair or deceptive conduct is a civil violation
for which a civil penalty of up to $10,000 may be adjudged.
FACTS
18. Since 1999, Defendants have engaged in the labeling, advertising,
offering for sale, sale, and distribution of various products to the public,
promoting them through print, radio, and television advertisements, the
Internet, and other means. Consumers have ordered these products by calling
a toll-free telephone number and by ordering over the Internet.
19. Since at least 2001, Defendants have marketed and sold a purported
acne treatment product called Epiclear and a purported male sex drive and
performance enhancement product called Procylon to consumers throughout
the United States by means of “free trial” and “risk-free” offers.
20. The advertisements that Defendants disseminated or caused to be
disseminated to induce consumers to purchase Epiclear include, but are not
necessarily limited to, the advertisement attached hereto as Exhibit A. This
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advertisement contains the following statements and depictions, among others:
Try a FREE! bottle
We’re so confident Epiclear will work for you, we want
to send you a free supply today.
Call now for your FREE supply of Epiclear!
21. Through the means described in Paragraph 20 above, including
through the statements and depictions contained in Exhibit A, Defendants
directed consumers to call a toll-free telephone number to obtain a free supply
of Epiclear.
22. When consumers called the toll-free number, Defendants, through
their telemarketing staff, obtained the consumers’ credit or debit card account
information and enrolled them in a so-called “auto-ship program” by which
consumers would receive reorder shipments of Epiclear automatically unless
they cancelled the reorder shipment within 20 days from the date of shipment
o f the free trial.
23. The advertisements that Defendants disseminated or caused to be
disseminated to induce consumers to purchase Procylon include, but are not
necessarily limited to, the advertisement attached hereto as Exhibit B. This
advertisement contains the following statements and depictions, among others:
RISK-FREE TRIAL
Confidential risk-free trial
Call now and you can get your own risk-free trial of
Procylon . . . .
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Call toll-free to get your confidential, risk-free trial of
Procylon . . . .
Call toll-free now for your risk-free trial of Procylon . . . .
24. Through the means described in Paragraph 23 above, including
through the statements and depictions contained in Exhibit B, Defendants
directed consumers to call a toll-free telephone number in order to purchase
Procylon risk-free.
25. When consumers called the toll-free number, Defendants, through
their telemarketing staff, obtained the consumers’ credit or debit card account
information and charged those accounts for the Procylon ordered.
26. When consumers received their orders of Procylon, the invoice, a
redacted example of which is attached hereto as Exhibit C, advised them:
Your purchase comes with a thirty (30) day money
back guarantee which starts upon delivery of this
shipment. If you are not satisfied with your purchase,
contact our Customer Service department (toll free) at
888-434-3194, Monday through Friday between 9:00
AM and 5:00 PM eastern time to obtain a Return
Authorization Number. You MUST have a Return
Authorization Number and return the unused portion
of your purchase within ten (10) days of issuance to
receive a refund of your product price (less shipping 8s
handling).
27. Through the means described in Paragraphs 23 and 26 above,
including through the statements and depictions contained in Exhibits B and
C, Defendants represented, expressly or by implication, that Procylon carried a
money-back guarantee and that consumers could return the product within a
specified time to receive a full refund within a reasonable period of time.
7

Count I

28. The State repeats, realleges, and incorporates herein by reference
Paragraphs 1 through 22 of this Complaint.
29. In numerous instances, Defendants charged consumers’ credit or
debit card accounts for reorder shipments of Epiclear even though the
consumers timely cancelled the reorder shipments.
30. Each instance of Defendants’ conduct as described in this Count I
constitutes a violation of 10 M.R.S.A. § 1210 and 5 M.R.S.A. § 207.
31. Each instance of Defendants’ conduct as described in this Count I
was intentional.
Count II
32. The State repeats, realleges, and incorporates herein by reference
Paragraphs 1 through 22 of this Complaint.
33. In numerous instances, Defendants charged consumers’ credit or
debit card accounts for reorder shipments of Epiclear even though the
consumers did not expressly agree to be charged for the reorder shipments.
34. Each instance of Defendants’ conduct as described in this Count II
constitutes a violation of 10 M.R.S.A. § 1210 and 5 M.R.S.A. § 207.
35. Each instance of Defendants’ conduct as described in this Count II
was intentional.
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Count III

36. The State repeats, realleges, and incorporates herein by reference
Paragraphs 1 through 22 of this Complaint.
37. In numerous instances, Defendants charged consumers’ credit or
debit card accounts for reorder shipments of Epiclear even though Defendants
failed to send them, at least 15 days prior to the charge, a clearly written
description of the purported sales agreement, the product being purchased, the
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consumer not cancel the sale.
38. Each instance of Defendants’ conduct as described in this Count III
constitutes a violation of 10 M.R.S.A. § 1210 and 5 M.R.S.A. § 207.
39. Each instance of Defendants’ conduct as described in this Count III
was intentional.
Count IV
40. The State repeats, realleges, and incorporates herein by reference
Paragraphs 1 through 19 and 23 through 27 of this Complaint.
41. In numerous instances, consumers returned, or attempted to return,
Procylon to Defendants within the specified time period to obtain a refund, and
Defendants either failed to honor money-back guarantees or failed to provide
refunds within a reasonable period of time.
42. Each instance of Defendants’ conduct as described in this Count IV
constitutes a violation of 5 M.R.S.A. § 207.
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43. Each instance of Defendants’ conduct as described in this Count IV
was intentional.
Count V
44. The State repeats, realleges, and incorporates herein by reference
Paragraphs 1 through 19 and 23 through 27 of this Complaint.
45. In numerous instances, Defendants engaged in conduct that
interfered with and hindered consumers’ attempts to obtain promised refunds
■ t -n

J-L J.

-n

ttt

I + - 1"n

W i U i

fV »

L i-L C i_ L

w

i

LJ L i - L

x

x

x

rsT !
n .

\J\^J t u

46. Each instance of Defendants’ conduct as described in this Count V
constitutes a violation of 5 M.R.S.A. § 207.
47. Each instance of Defendants’ conduct as described in this Count V
was intentional.
RELIEF REQUESTED
Accordingly, the State requests that this Court:
A. Declare that Defendants have violated 10 M.R.S.A. § 1210 and 5
M.R.S.A. § 207;
B. Declare that each violation of 5 M.R.S.A. § 207 by Defendants
resulted from intentional and unfair or deceptive conduct on their parts;
C. Pursuant to 5 M.R.S.A. § 209, issue a permanent injunction enjoining
Defendants and their officers, agents, servants, employees, and attorneys, and
those persons in active concert or participation with them who receive actual
notice of the injunction from:
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( 1) Offering for sale, selling, advertising, promoting, or distributing food,
drugs, dietaiy supplements, devices, cosmetics or any other products, services,
or programs through the use of a free trial or risk-free offer;
(2) Charging any consumer’s credit card account for purposes that were
not knowingly or affirmatively authorized by the consumer;
(3) Representing directly or by implication that consumers can receive a
refund, through the use of such terms as “money-back guarantee” or similar
terms, unless Defendants have in place adequate and effective procedures for
consumers to obtain a refund within thirty (30) days;
(4) Violating 10 M.R.S.A. § 1210; and
(5) Otherwise violating the Maine Unfair Trade Practices Act in
connection -with the offer, sale, advertising, promotion, or distribution of any
food, drugs, dietaiy supplements, devices, cosmetics, or any other products,
services, or programs;
D. Pursuant to 5 M.R.S.A. § 209 and the Court’s own equitable powers,
award such equitable relief as the Court deems necessary to redress injury to
consumers resulting from Defendants’ violations of the Maine Unfair Trade
Practices Act, including, without limitation, payment to consumers of all
outstanding refund requests;
E. Pursuant to 5 M.R.S.A. § 209, order Defendants to pay a civil penalty
of up to $10,000 for each intentional violation of 5 M.R.S.A. § 207;

11

F. Pursuant to 5 M.R.S.A § 209 and 14 M.R.S.A. § 1522(1)(A), order
Defendants to pay to the State its costs of the investigation and suit, including
its attorney’s fees; and
G. Grant such other and further relief as the Court deems just and
proper.
DATED at Augusta, Maine, this 8th

day of June, 2005.

G. STEVEN ROWE
Attorney General

LINDA J. CONTI (Bar No. 3638)
CAROLYN A.BILSBY (Bar No. 3030)
Assistant Attorneys General
6 State House Station
Augusta, Maine 04333-0006
(207) 626-8818
Attorneys for State of Maine
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